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Civ=-76-81 Ernest Coralluzzo v. New York State Parole Board & 1 
a PROCEEDINGS © a 


Feb. 20/1 Filed complaint. 
.° ' .g@rder to show cause why an order & judgnent should not 
issue declaring she action taken by deft. arbitrary, 
- @apricious &.in violation of pltfs. rights etc. ret. 
i> 11:2-27-76-Curtin, DJ = ac... to 3-5-76 
Us 5 aaa 
Tssued summons ‘and one (1) copy.(sent to lar. office 2-27-76) 
Filed letter to Judge Curtin dated 3-1~-76. from Plitfs. sa 
Ret. of OTSC. Briefs to be filed by parties. te - 
Filed Deft., N.Y. State Bd. of Parole answer. Ae Se 
* Summons and Mar. ret. on S&C served on Coates, N.Y. Parole Bd 
3-876 : 
brief for pltf. 
brief for defts. 
Decision & Order directing the Parol Board to hold another F-174 
MPI hearing within 60 days of this order etc. Pltf’s other 
requests for relief are denied. Defts. motion to dismiss is 
denied-Curtin, DJ Notice & copies to Philip sorenensee and 
Louis J. Lefkowitz 
(14 9 | Filed Defts.. notice of mtion & motion to alter or amend a judguent 
- -. and for relief from judgment or order & for a stay pending 


decision of such motion 
efts. motion to alter or amend a judgment & for relief from 


judgment, etc. Submitted. 
Filed Decision & Order directing deft. to serve & file wth the F-18 
Court within 15 days of this order an affidavit showing 
reasonable cause why any or the items in pltf'’s. parole “ 
- file should not be disciédsed to him. The time for holding 
MPI hearing is extended etc-Curtin, DJ Notice & copies to 
Philip Abramowitz & Louis J. Lefkowitz - 
Defts'. Notice of Appeal (copy mailed to Mr. Abramowitz 
and to Clerk, CCA with copy of docket entries; CCA's 
Forms C and D mailed to Louis J. Lefkowitz, Esq., Bflo., 
Attn. Lauren R. Wixsen, Esc.) 
14/12 Defts’'. Affidavit in opposition to Pltf’s. application for an 
: order to show cause (4.4 .~ Fah mab Lit nn Barton Le Chime 
14);13 Bal Bitt’s. Affidavit in peeatess n to Defts’. motion to reco sider 


15| 1 ” tite ierioe or Motion & ikties Mo4- oe. i Gatling” otf poles 
appeal ret. 10-26-76 

26| -'\Deft. motion for stay pending appeal Adj. to 11-1-76 

Nov. 1/15 Filed order that the order of this Ct. entered 10-6-76 is stayed F-18 

pending the appeal by deft. etc.-Curtin, DJ Notice & copies 
to Philir Abramowitz & Louis J. Lefkowitz 

L Deft's. motion for stay pending appeal. Order previously granted. 

5 Original papers, docket entries & Clerk's certificate mailed to 
Clerk,, CCA ; 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


a 

ERNEST CORALLUZZO, Plaintiff 

ve NOTICE OF 
APPEAL 

NEW YORK STATE PAROLE BOARD and fe 

MEMBERS OF THE NEW YORK STATE 8 


PAROLE BOARD, Individually and in ; 
their official capacity, Defendants. CIV-76-81 


NOTICE is hereby given that New York State Board of Parole, 


defendant above-named, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the Decision and 
Order entered in this action in the office of the Clerk of the 


United States District Court, Western District of New York, on 


the 6th day of October, 1976, and from each and every part of 


said Crder. 


Dated: Bufffalo, New York 
October 14, 1976 
E ‘ LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendants 


By: — 


eee R. WIXSON, of counsel 


65 Court Street 
Buffalo, New York 14202 
Telenhone: 842-5833 


RECEIVED 


UNITED STATES DISTRICT COURT FEB20 1976 
WESTERN DISTRICT OF NEW YORK 
i Y. & DEPT. OF LAW 


FFICE 
ERNEST CORALLUZZO BUFFALO O 


Plaintiff 
ORDER TO SHOW CAUSE 


| NEW YORK STATE PAROLE BOARD ‘ et al. 


Defendant 


Upon the annexed Affidavit of PHILIP B. ABRA*OVIITZ and upon 
all the pleadings and proceedings had herein, let the Defendant, NEW 
YORK BOARD OF PAROLE, Show Cause at ‘ Special Term of this Court to be - 
held on the ZA / aay of February, 1976 at poe al o'clock in the Fi.-gnoon 
of that day or as soon thereafter as counsel may be heard, why an Order 
and Judgment should not be issued declaring the Action taken by the | 
Defendant, NEW YORK STATE EOARD OF PAROLE, arbitrary, capricious and 
in vickation of Plaintiff's rights under the Fifth and Fourteen Anendents, 
to the United States Constitutions and let the Defendant, NEW YORK STATE 
BOARD OF PAROLE further Show Cause why a new hearing to be conducted, in... 
sssasieaenaienamiais ane rre re cciodeniams ateatoadiibwt ately and it is further 


ORDERED, that service of this Order, together with the ie 


Affidavit and Complaint, made “por ‘the office of the New ‘York State Attorne 4 

Gonazel om: or before the Z Oaay ef Pebruary, 1976, by as o "clock in the 
enoon of that~date, shall be deemed good and sufficient service. 

ENTER: Fer nseiy doe wane ty fied pie a eae 


(ARTOCHE, COLLESANO, ABRAMOWITZ & GELLER: 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
ERNEST CORALLUZZ0 
Plaintifé AFFIDAVIT 
nae 
NEW YORK STATE PAROLE BOARD, et an 
Defendant 


ar 


STATE OF NEW YORK ) 
COUNTY OF ERIE ) SS. 
CITY OF BUFFALO ) 
PHILIP B- ABRAMOWITZ, ESQ., being duly. sworn, deposes and says: 


Ll. That I am an attorney duly licensed to practice before 


this Court, and I am the retained attorney for Plaintiff hereir. 


this Affidavit in support of Plaintiff's Application for an Order recuirin 
the oe £fendant., BOARD OF PAROLE, to Show Cause why an Order ané Judgment 
should: not be issued declaring +t edie taken by Defendant, BOARD OF 
PAROLE, are arbitrary, capricious and unlawful ané in violation of 
Plaintiff's rights under the Fifth and Fourteenth Amendments to the 
United States Constitution- . LF | 
Zz Plaintiff, ERNEST CORALLUZZ0, is currently incarcerated 
in Attica Correctional Facility, pursuant to an indetermination sentence 


up to 15 years, ectanet against him consequent upon his plea of guilty. 


fully familiar with the facts andi circumstances of this case, ard I | 


| 3. Plaintiff became eligible for parole under §70.00 of the 
New York Penal Law on or about February l, 1976, at which time he had 
served one year in the custody of the New York State Department of 
Corrections. 
4. In January, 1976, 2~«ZJendant, BOARD OF PAROLE, met and 
consid~ -ed Plaintiff for possible release, held a “hearing” with Plaintifé, 


and denied him parole. At the game time, Defendant, BOARD OF PAROLE, 


; 
| 
notified him that they had assigned to hin a minimum sentence, under 
§70.00(2) of the New York Pena. Law of five years, and that he would 
be next considGered for carole in February, 1930. 
€ Defenuant, BOARD OF PAROLE, gave no rvason whatever for 
its action. sf 
6. Defendant, BOARD OF PAROLE, gave Plain.iff - wnoct =? oF 
what factors it would take inco consideration, nor what evidence it would 
| rely on, in denying Plaintifé parole. 
te a SOE, EOEENT Plaintiff was given no oppertun.ty +o 
view the evidence, if any, adduced against him on which the Defendant, 
BOARD OF PAROLZ, relied in refusing hin: parole and oceneimeN Hs to hold 
him in prison for at least another four’ years. ; : 
8. Plaintift submits that the failure of the Defenaant, 


PAROLE BOARD to afford Plaintifs the above mentioned procedural safequards 


is in cleat violation of the settIed law of this circuit, which is. clear 


that a prisoner must be. sree adequate reasons for denial of parole, an 
|} opportunity to view and attempt to explain away or rebut the evidence ) 


against bim, and must have notice the Board is contemplazing relying 


mi ie tees 
MARTOCHE. COLLESANO, ABRAMOWITZ & GELLER 


* 


4 


a en 


f on such evidence or such charge 


| such reliance. See Jd 


1 $00 F.2da 925 (2nd Cir. 


2nd Cir. 1975); Haymes v. Regan, 525 


Sworn to before me 
} this '¥™~ day of 
| February, 1976. 


RLAC Werk 


RG@EAT C. MACEK $4617096 
Notary Public, Stzte of New York 
Qualified in Erie County 
My Commission Expwes March 30, 1927 


s so that he may vrepare a case against 


New York State Board of Parole, 


; Cardarovoli v. Norton, 523 F.2d 990 


.2a 540 (2nd Cir. 1975)- 
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To the above named Defendant 


You are hereby summoned and required to serve upe 
LOrei—Fgqrat Vedarie? Owfh Bh seiace | areas A + SeLwow §CpPeR yew 7 Culeq Deere PISS Ipsy vt We 


PHILIP B. ABRAMOWITZ, ESQ. 
'IE'T} 
‘plaintiff's attorney , whoseiaddress 4. 76 uiacara Street, Biffalo, Yew York 14202 


ZAPOLIPeG PUG Aree 79 Sits ET cniz 


Dsedesd Curger [pores Perarci- 


ae. oe ee BA wane nn naan 8 oe a 8 a 


a2, auswer- to the-complaint which is herewith served upon you, within days after service of this 
~ 20 ve ehSd Zits. 5 AT ST 


gummons *dyon? you exclusive of the day of service. If you ‘fail to do so, judgmeat by default will be 


taken aguinst you for the relief deminded in the complaint. 


—-—-—--- F088 Be Abays 
Clerk of Court. 


(Seal of Court] 


Date: Feta ad, (16 


NOTEL-This: sammons ip isswed pursuant: te Rule 4 of- (hte -Tederal Rules of Civil Presedare-’? : 


£ Vet Gyh WESIL IG SiNTIT pre OM cr6 =) of 


SELASA DA 2ESs Lok oI 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ERNEST CORALLUZZO CIV- 76 -gl - 
Plaintiff COMPLAINT POR DECLARATORY 
JUDGHENT AND INJUNCTION 
NEW. YORK STATE PAROLE BOARD and 
“EMBERS OF THE NEN YORK STATE 
PAROLE BOARD, Individually-and iA “their 


ee ee es we a — «- 


“~~ Defendants ~~ 


Plaintiff, by his attorneys, MARTOCHE, COL™ESANO. ABRAMOWITZ & 
GF LER, PHILIP 8B. ABRAMOWITZ, Of Counsel, for his Comslaint against the 


Defendant, alleges: 
JURISDICTION 


I. This is an Action for Declaratory Judgment and Preliminary 
Injunction and Permanent Injunction, enjoining the Defendants from con- 
sidering Slaintifft's application for parole in a manner that deprives 
him of his rights under the Pifth and Fourteenth Amendments to the United 
States Constitution, and declaring that the consideration previously 


granted Plaintiffs application was in violation of those rights. 


MARTCOCHE, COLLESANO, ABRAMOWITZ & GELLER’ 


Se 


2. This action arising under 42 U.S.C. §1983, together with 
the provisions of the Fifth and Fourteenth Amendments to the United 


States Constitution. This Court has jurisdiction under 28 U.S.C. §1243(3). 
PARTIES 


3. Plaintiff is a resident of the State of New York, and is 
currently incarcerated in Attica Correctional Facility at Attica, New York. 

4. Defendant, PAROLE BOARD OF THE STATE OF NE" YORK, is the 
body charged by £§210 and §805 of the Correction Law of New York, with 
the authority and duty to determine whether to release Plaintiff on 


parole or to continue his incarceration. 
CLAIM FOR RELIEF 


5S. On or about February 1, 1975, Plaintiff was committed to 
the custody of the New York State Department of Corrections, for an 
indeterminant term under §70.00 of the New York Penal Law of up to 15 
years, by a JvaAgment entered pursuant to his guilty plea to a violation 
of the New York Penal Law. Plaintif£& was subsequently incarcerated in 


Attica Correctional Facility, where he now resides. - 


6. Plaintiff became eligible to be released on parole on or 


about February l, 1976. 


| 


T. In early January, 1976, following a hearing on Plaintiff's | 


application for release conducted by agents of the Defendant, PAROLE 
BOARD, Plaintiff was notified by the PAROLE BOARD that the Board had 


set Plaintiff's minimum sentence at 5 years and 0 months, and that 


/O 


-_ 2 - 
MARTOCHE, COLLESANO, ASRAMOWITZ & GELLER 
re ~ 76 Nisgere S: ¢ Buftaio, New York. 14202 « (716) 855-0717 


Plaintiff would "appear for release consideration at the February, 1980 
Board meeting". (This notice to Plaintiff, dated January 15, 1976 and 
called a "Minimum Sentence Notice", is annexed to this Complaint and 
incorporated herein as Exhibit A.) 

8. No reasons were given by Board for its refusal to release 
Plaintiff at this time, nor for its assignment of - 5 year minimum sentence 
to Plaintiff. f 

9. The Board's determination is deficient in the following 
additional ways: 

(a) No notice was given Plain:iff prior to the Board 
meeting ~f what basis, or on what evidence, the Board would rely in 
denying parole to Plaintiff. 

(b) Plaintif< was not accorded an opportunity to view 
or attempt to examine the evidence relied upon by the Board in denying 
parole ‘o Plaintiff, or to cross-examine those who gave evidence against 
him, or to offer evidence in rebuttal to such evidence. 


{c) Plaintiff was secretly classified as a member of 


organized crime, and has not been allowed to view or otherwise confront 


the supposed evidence of which his wrongful classification was made. 

(d) The Board's decision was not made on the basis of 
standards sufficiently precist: to require the decision making body to make 
a fair and equitable and thoughtful decision on Plaintiff's case, nor to 
allow a eivieulos Court to determine whether the Board acted on the basis 


of permissible or inpermissible factors, and whether the Board considered 


the relevant factors. 


i ( 
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MARTOCHE, COLLESANO, ASRAMOWITZ & GELLER 


(e) The Board in denying Plaintiff's Parole at this 


| time acted arbitrarily, capriciously and unlawfully. 


WHEREFORE, Plaintiff requests the following relief: 

1. A Declaration the Defendant's consideration of Plaintiff's 
application for release was conducted in viclation of Plaintiff's rights 
under the Fifth and Fourteenth Amendments of the United States Constitutio 
and 

2. An Order requiring Defendants to reconsider Plaintiff's 

application for release in a manner cons‘stent with the due process 
| standards quaranteed by the Fifth and Fourteenth Amendments of the United 


States Constitution. 


February 19, 1976 


fice and Post Of“ice Address 
76 Niagara Street 
Buffalo, New York 14202 
1. Mo. (716) 855-0717 


! DATED: Buffalo, New York 4 
| 
| 


(A 
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MARTOCHE, COLLESANO, ABRAMOWITZ & GELLER 
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L c | 4 - STATE OF NEW YORK—CEPARTMENT OF CORRECTIONAL SERVICES 


MINIMUM SENTENCE NOTICE 


Cova lass, Lesteat pee (/—/5-J7& _ 
Institution Aca pe an rou! Fac liy IIS Number TOS 6/5 mg 


The Board of Parole at the = meeting set your minimum sentence at yrs. 


” end { ) mas. You will appear forrel 2 sonsidin'en. at the 


Boord meeting. In accordance with Section 8CS, Subdivision 2, of the Correction Law, this determination will be 


reviewed by the entire Board of Parole; and if any chanje is to occur, you will be notified 


cee Executive Secretary 


7 
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EXHIBIT A 


UNITED STATES DISTRICT COuURaT 
WESTERN OISTRICT OF NEW YORK 


ERNEST -° RALLUZZO, Plaintif? 
ANSWER 
vs. 
NEW YORK STATE PAROLE SOARD and CIV-76-81 
MEMBERS OF THE NEW YORK STATE 
PAROLE °6 %D, Individually and in their 
official capacity, Defendants. 
Defendant, New York State Board of Yarole, ty its 
attorney, LOUIS J. LEPKOWITZ, Attorney General of the 
ca‘ * of New York, Lauren R. W'x3scn, Assistant Attorney 
General, of Counsel, for an answer, alleges: 
1. Denies each and every allegation contained in 
paragraphs 6, 8, 9(a), 9(c), 9(4), 9(e) of the complaint herein. 
2. Denies that part of saragrapn 7 of the complaint 
herein which alleges that the Board of Parole conducted a hear- 
ing on plaintiff's ayslicaticrn for parole release in Januar7z 
of i976. 
DEFENDANT, NEW YORK STATE B0ARD 
PAROLE, 3Y ITS ATTCRNEZ, AS A D NSE 
ALLEGES THAT: 
3. On information and belief, plaintiff’ has not secured 
personal jurisdiction over the defendant, the New 1 
Board of Parole, in that service of process was not duly 
effected pursuant to New York Civil Practice Law and Rules 
§312 by personal service upon the Chairman of the New York 
State Board of Parole. 
4. The Board of Parcle held a Minimum Period of Imprison- 
ment hearing on January 15, 197€ and at that hearing gave a 


reason for cuctr decision. 


5. A certified copy of the minutes of that hearing is 


} attacked herein and marked Exhitis *. 


- 


"6. Or Macch 3, 1976,at the Attica Correctional Facility, 


the plaintiff, Ernest Coralluzzo, was persone’; serviced 
with a cocy of the "Minimum Sentence Notice” with "Reasons 


for MPI". 


7. The original of that notice is attached herein ane 


r¢ 


" 
. 


a 


oo owen waeeetensemmantninonneen thes 


and marked Fxhibit 2. 


8. The complaint fails to state a claim u,on which 


relief can be granted. 


c 
~* 


Defendant, New York State Board of Parole, requests 


a jury trial on ali matters alleged which are triable 


before a jury. 


WHEREFORE, defendant prays that the petition herein 


be dismissed in all respects. 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State cf New York 
Attorney for Defendants 
65 Court Street ; 
Buffalo, New York 14202 
Telephone: 842-5333 


By: 
NOR. WLASON 


Assistant Attorney General 
ef Counsel 
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| STATE OF NEW YORK-—OEPARTMENT OF CORRECTIONAL SERVICES 
' MINIMUM SENTENCE NOTICE 
4 Nene Ernest Coralluzzo 75-A-848 _ Date March 3, 1976 
Institution ATTICA CORRECTIONAL FACILITY WS NumbegQS6i8Q 0 
The Board of Paroie at the_ January 1976 meeting set your minimum sentence at 5 yrs. 
and XX __ mos. You will appear for release consideration at the 2/80 3card 
Board meeting. |n accordance with Section 805, Subdivision 2, of the Correction Law, this determination will be 
reviewed by the entire Board of Parole; and if any change is to occur, you will be notified. 
— 
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REASONS FOR MPT: 


The case history makes it reasonable to conclude that this man's 
involvement in narcotic traffic is deep-rooted and high level. Separation 
from drugs seems improbable for five years. 


Chiat te tke ad 


Coraluzzo 75-A-848 


f - 3-3-76 


New YOUR STATE DEPAL. M2NT OF CORKECT“SNAL SERVICES 


CEPTIPIC. LS 


STATE OF NEW YORK 
CounTy OF ALBANY 
I, Josepn V. Salo, a3 Executive Secretary to th 
New York State Board of Parole, heresy certify: 
(1; That the Chairmen 
legai custodian of the records of the Board. 
That pursuant to Correction Law § 6-c (5), = have 
Seen anscinted 5 revary to the Soard, and have 
deen Jelegatec : : : racords of she Scard. 
(3) he paper attached herets *s Exnisit “A’* 
— 
is a copy cf the minimum sentence hearing iieid on om” LS ’ 
976. 
(4) hat the copy cf the vaner attacned hereto az 
Exhibit “8", titled ““inimnum Sentence Notice,” has been conpared 
- by me with the original document and is a true and accurct2 copy 
thereof. The signatures thereon are those ci the Parole toarc 


members wnhd reviewed the minimum suntonce Ceterminatisca, ita 


‘ : : 4 
i Besiness meeting on (a- 


As evidence < have Dersunta set my hance and 


affixed the seal of sne Wew Ysrk S 2 Deparcment Of Corr scti 
‘ bad 
Services, this a 


! =. “? i 
Gay of Ty Ks ete » ae b ‘ 
. 
b: 4a PA is 
Executive: Secretary 
Wew Voc state Boers vf Parsle 
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* ge is senvec Cosasiucco? 


20m CUS TRecets ih vow.d npp@as that a court seuctnet: you 29 <u Tadeccoutca.< 
genztac®, TivAd tit saxntoum ct fisctIa piccs and finda mo xiska, sight! . 
zers tv 15; yes sic. 


Under chose circumytauces "he Doesa of Fisole vas ta Zlx 2 Cin’ whea you 
wel} azp3ac for parols rel@sce cossicasctios ch@ first sina, 
pa sangzatacd thas, oir. 


te don't dOeidd weeskes you skavid ba matcused af tis tie2 1a cin, me wa 
But Wve cca@ way cto Sitemis: ww e@ cuy Js seing t9 cor? beer! ua fur 
pacole rIlers3 SONSLITEE Oe o'r’ goiat co gis Shuck tic® waduy, Te cow 
fate senetdececlos all £332 sine chat you aave sdrved, Lt gppearz sci you 
starctn sarving thio suarceace tn a scaca correctional fucility of warca 

1a, 14375. 

%8a siz. 


i ttlese thas you ha clrecdz7 sarved stvenceda days Jailcin 
‘s corr@ct. 


tnts comsideraticn all the satmexel in your cas@ folcir ond aaythiag | 

you exli to cur actonnion. Te ther? comtensng vom wert to cu:7? 

cat ealy thang I cam say is chat siace © have acta tuczreurcicr 2 

2 anat cil wetere wae 7tenge Asad «heave a criss ase two clullure®s 
waten Tautiss. Jh¢rt 1: ao wey to evoleic chac. = jet hep cuat sou so7 
uaderscami ug vineteier sré ta styits Siectt any Yotck vou couls got aewecat 
Fers.¢ Sour, * watisc, was 023 tiicg t9 6s, Uo wd Que sorhorS S-cK um 
esstwer tht: sou't core otloxe Ches cysia, uc Chat woule s+ = conte “4 
Aad = reeiice cha mactrial thincs .s@ sot ispesran., ead £7 
children ate 


Okcy. Those ic a Sedarcl comssanse, Lisa's chore. 
Wc, wnieh ta cuaring concurswac. 


C= is suncing coaccurrent with Chis. 
Yee. 


Wut (3 Le tuo yecrs dicht ucatss. 
fie. 


Mo, two, Vight year nérus, thet’s whac lt is, om Cighs coccurrens. 
T cau mike parcl® 7 thins {2 Ceo pear? “init scotis. 


ZT ses, 
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Board meeting. !n aecordence with Section 895, Subdivision 2, of the Correction Law, this determination will be 
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Piaintiff 
-va—  Civ-76-61 


MEMBERS CY THE NEW YORK STATE 


PAROLE BOARD, Individually and in reas 


their official capacity 


Defendants 


. APPEARANCES: PHILIP B. ABRAMOWITZ, ESQ. 
' ' Buffalo, New York, for Plaintift. 


LOUIS J. LEPKOWITZ, BSQ., Attorney 

General of the State of New York 

(LAUREN R. WIXSOU, 25Q., of Counsel) 

Buffalo, New York, for the Defendants. 

On February 1, 1975, plaintiff was committed 

to the custody of the New York Stats Department of Cor~ 
rections for an indeterminate term of up to fifteen years 
ender Bo Y. Penal Lav § 70.00, for a violation of the Hew 
York Penal Law. An inmate subject to such an indetermin- 
ate sentence must seat with the New York state Parole Board 


< withia nine to trelve nonthe from the date his sentumee 


determination as to the minimum period of imprisonment to 


“as cenet eel. oe wnt iti. the Board . . gett tes 


-2- 


be served pricr to parole consideration.” w. YY. Correc- 
tion Law § 212(2). 

The plaintiff met with the Board on January 15, 
1976 and shortly thereafter was informed by form notice 
Gated January 15, 1976 that his minimum period of incar- 
ceration [Hereinafter MPI] had been set at five years and 
that he would appear before the Parole Board in February 
1980 for release consideration. So reasons were given to ~~ 
him for setting his MPI on the form. 

“s The plaintiff Segeen te: ten weenie deternina- 
tion was deficient in that (1) no notice was given on 
which basis or evidence the Board would rely to deny pa-— 
roles (2) plaintiff was not given an opportunity to view 
er examine the evidence relied upon by the Board or to 
execo-emmine these. whe gave that evidence ox te offer 
rebuttal evidence; (3) that plaintiff was secretly classi- 


fied a member of organized crime and not allowed to con— 


2 
front that fact or evidence for its basis: (43 that the 


. Board's decision was not made on the basis of sufficient 
etandaris to provide for & fair and equitable and thouht- 
fal decision or to allow the reviewing court a proper basis 


f 


ee 


Se eee 
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for review, and finally (5) that the Board acted arbi- 

trarily, capriciocusly and unlawfully in denying plain— 

taff’s parole or Teconsideraticn for five years. <i 
The plaintite seeks a declaratory judgment 

under 42 U.8.C. § 1983 to the effect that the Parole 

Board's consideration for release was conducted in vio— 


lation of the plaintiff's richts urder the fifth and 


fourteenth amendments, and an order directing the defen- 
Gants to reconsider him for release in @ proper manner. 


Me Gefendants argue that since the NPI Learing 
is only to set a tentative Gate for parvle consideration, 


the petitioner does not have sufficient interest at stake 


te trigger due process rights. Parolees facing parole 
Tevocation ara entitled to due process ea: juarde. 


Morxissey vy. Brewer, 408 U.s. 471 (1972). Prospective 


parclees also have due process rights. wnited States ex 


=si. Johnson v. chairman, 500 F.2d 425 (2@ Cir.}, 


zselease cannot result is only one aspect in considering 


the case. In areas such as these, this rule is recog- 


nized: 


The extent to which procedural due 
process must be afforded the recip- 
ient is influenced by the extent to 


123, 168, 71 S.Ct. 624, 647, 395 L.Ed. 
$17 (1951) (Prankfurter, J., concur— 
ring), and depends upon whether the 
recipient’s interest in avoiding that 
loss cutweicghs the governmental inter— 
est in summary adjudication. Goldberg 
we Kelly, 397 U.S. 254 at 262, 90 S.Ct. 
1011 at 1017, 25 L.Bd.24 287 (1970). 


Quoted in Uni *ed States ex rei. Johnson 
x. Chairman, supra, at 928-29. 


When faced with the argument that the MPI hear- 


fag was part cf the judteial sentencing procedure for the 
purposes of representation by counsel, the Second Circuit 


coumented: 


The purpose of the Board interview [at 
the MPT. hearing] is to ascertain an 
immate’s background, to determine the 
icmate’s needs in terus of correctional 


_ >. teeatusmt, to explain to him what is ex- 
~.. pasted of him before considering his re— 


lease on parole, and to set a tentative 
Gate for considering his release on pa~- 
role. Im affect, then, the Board pro- 
ceeding in question here is very such 


? 


-- 


. Se 


4 


like an interview to schedule, tenta- 
tively and subject to change, a hearing 
for parole release. As such, in our 
view,it is an integral rart cf the pa- 


. 14, 449 F.2d 481, 434 
(24 Cir. 1971). 


The Soard can release an inmate sentenced to 
a. indeterminate ter=z with no minimum after one year’s 
incarceration. Thus, by statute, the MPI hearing (held 
after nine to twelve months incarceration) may result 
im scheduling a parole release hearing and a grant of . - 
parole within a matter of days after the MPI hearing. 
One of the alternatives available to the Board at < regu- 
lax parcle release hearing, when to review an imate for 
parole consideration, is the major purpose of the MPI : 
hearing. This is a critical decision to the inmate; e.c., 


in 1972 75% of the inmates appearing before the New York 
Parole Board were released. United States ex rel. Johnson 
. Ye Ghairean, supra, at $28. ‘he burden upon the state in 
next hearing is minimal. Other due process requirements 
euch an reviewing files and croes-exenining sources of 


af. ‘aoe 


‘ sicteeniliilin, panini tiie ditties. 

ini ie his court agrees with the plaintiff that the 

MPE hearing is similar enough to the parole release hear- 

- imag to require that reason be given for setting of the 

date this inmate will again meet with the Board. However, 

the court: declines to rule that other due procese require- 

ments are necessary for such hearings. See Haymes v. 

Regan, 525 F.2d S40 (2d Cir. 1975}. a 
As we noted above, the Board did provide notice 

of reasons for setting of a five-year term of mininum 

impeisonment, bet enly after it had provided netics ef 

the five-yeor “set off” without reasons, and only after 

this suit had been filed. Under these circumstances, -he 


court will not consider whether such late notice of reasons 


was a proper basis for denying the plaintiff relief. An 


irmate should not be required to sue the Board in this court 
before reasons are provided. To even consider this late 
notion would encourage such & belisf and practice by the 
éufendunts. Anejo mtionsle for the raneous” requireneat 
iiss dailies he court vil not rule on the ques] 


eh 66 RS te Sones oe Se eee 


3 At. 


-J— 


“ 


- eontained in the second notice meet the requirement of 
- United Stites ex rel. Johnson v. Chairman, supra. 

Im addition, the court agrees with the plain- 
tiff’s argument that a xequirement that reasons be given 
aay alter the type of hearing the Board holds. is si 
United States ex rel. Johnson vy. Chairman, supra, at 931s 
"A Seasons requirement ' promotes theught by the decider, * 
and compels him ‘to cover the relevant points’ and ‘es— 


chew irrelevancies.‘* 


The court directs the Parole Boa’’d to hold an- 


ether MPI hearing. At this rehearing, the Board must base 


its decision on all relevant factors and furnish the in- 


pisraeaece ae EE 


wane a ee OP eee for the decision (e.g., that in 
——<—<—— aa 


ita view the priscser would, Sf BetRNERE olen 2 eee. 


; pecbenty engage ia criminal activity), and the © essen— 


tial_facts upon which the Board's inferences are based 
(e.0.» the prisoner's long record, prior experience on 
parole, lack of x parole plan, lack of exploynent skills 
adtiction}— pry staten ou xa. Pepe RE IR Eg 
a, praeccaRRpNRNENTTERSR 


“20 


. r , 
sixty days from thie order. he plaintifi’s other re “te 
quests for relief are denied. 5 
The defendants had moved for dismissal because : 
the plaintiff had not served the Chairman or any of the 4 
| menbers of tho Parole Board. the sumous and complaint ' 
ink chins hh ne na tee 4 
Board in Albany. the action to dismiss because of inpr~ . 
per service and because of failure to state a claim upon 5 
which relief can be granted is denied. : 

bat 

/ —_ 

JOaN F. CURTIN 

eee sod States District Judge £ 
DATED: August 6. 1976 
Meee eee re eee ae eee 
Re : e = ates - es a = 7 + ~ 3 ae 2 a 
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u/ - Qu March 3, 1976, tvelve days after the cou-— 
mencement of this action, ancther "Minizum Sentence 
Notice” was tendered to the plaintiff. This secoud 
form notice contains no blanks in which the Board 
can indicate its reasons for the setting of MPI, 
but the March 3, 1976 notice did indicates the rea- 
sons for the decision on the reverse side. 


‘.  -: She @efendants contend that the reasons con-— 
- tained on the second form were also orally given 

at the end of the MPI hearing. (Answer, €4). The 
| transcript of that hearing, however, does conclude 
with reasons for the five-year "set off” but it 
does not appear that the plaintiff was in the room 
at that time. 


By an order dated September 12, 1975, a stats 


stricken from the plaintiff's probation report. 
Peo. v. Coraliluzzo, Ind. # 3247/1973 (Bronx County 
Supreme Court, September 12, 1975). 


. - The court votes, however, that the recent Sec— 


* 1976, requires that a parolee be given access to the 
actual documents used against him at a parole revo— 
cation hearing, absent a showing of good cause for 
keeping the information secret. The court's decision 
in this case, holding that the mPr hearing is similar 


this by court interpretation of the statutes. 
_ Festus _v. Regan, 376 NW.Y¥.8.2a 56 (4th App.Div. 1975). 


i 
a: 
a 
q 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ERNEST CORALLUZZO, Plaintiff 
NOTICE OF MOTION 
vs. 


NEW YORK STATE PAROLE BOARD and 
MEMBERS OF THE NEW YORK SATE CIV-76-81 


PAROLE BOARD, Individually and in 
their official capacity, Defendants. 


PLEASE TAKE NOTICE that the undersigned will bring the 
above motion on for hearing before this Court at Part I, United 


States Court House, 68 Court Street, in the City of Buffalo, 


New York, on the 23rd day of August, 1976 at 10:00 o'clock in 
| 


the forenoon of that day or as soon thereafter as counsel 


can be heard. 


Dated: Buffalo, New York 
August 10, 1976 


LouISs J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for Defendants 


By: 


/3 Pee a 
R. wIXSON 
Assistant Attorney General, 
of Counsel 
65 Court Street 
Buffalo, New York 14202 
Telephone: (716) 9342-5833 


TO: 

’ PHILI? B. ABRAMOWITZ, ESQ. 
Attorney for Plaintirfr 
556 Franklin Street 
Buffalo, Ne. York 14202 


-— |—UMITED STATES OISTRICT CCURT 
WESTERN DISTRICT OP NEW YORK 


ERNEST CORALLUZZO, MOTION TO ALTER 
' OR py A JUDG-| 
vs. MENT AND FOR | 
RELIEP FROM 
NEW YORK STATE PAROLE S0ARD and JUDGMENT OR ORDER 
MEMBERS OF THE NEW YORK STATE AND FOR A STAY | 
PAROLE BAORD, Individually and in PENDING DECISION | 
their official capacity, Defendants. OF SUCH MOTIO! 
_.  CIV-76-81 


The defendant, New York State Board of Parole, by its 


a a See 


attorney, LOUIS J. LEFKOWITZ, Attorney General, Lauren R. 
Wizson, Assistant Attorney General, of counsel, moves the 
Court as follows: 

1. To alter or amend the Decision and Order entered 
August 6, 1976 pursuant to 28 U.S.C. Rt 59(e), on the grounds 
that the provision contained in footnote 2a is ambiguous ond 


improper and without foundation in law in that evidentiary 


should not be applied to non-adversary parcle release or Min- 
imum Period of Imprisonment proceedings (see Johnson v. Chair- 
man, 500 F. 2d 925 at p. 927). 


2. To be relieved from the Order entered August 6, 1976 


requirements relating to adversary parole revocation hearings | 


pursuant to 28 U.S.C. Rule 60(b) om the grounds that defendant 
could not respond to and was not aware of, the recent case of 
. United States ex rel. Carson v. Taylor, dec. July 22,.1976 
cited as authority by this Court for its direction in footnote 
. 2a, due to the fact the Carson case was decided while the instant 
case was awaiting decision by this Court. 
3. To be granted a Stay pursuant to 28 U.S.C. Rule 62(b) 
pending disposition of this motion. : | 
LOUIS J. LEFEOWITZ 
Attorney General of the 


State of New York 
Attorney for Defendants 


ae Lt per : 
TAUREN = WLisoN 
Assistant Attorney General 


65 Court Street 
@uffalo, New York 14202 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ERNEST CORALLUZZO, 


-Vvs- 


Plaintiff 


AFFIDAVIT 


NEW YORK STATE PAROLE BOARD and CIV-76-81 
MEMBERS OF THE NEW YORK STATE 

PAROLE BOARD, Individually and in their 

official capacity, 


Defendants 


PHILIP B. ABRAMOWITZ, being duly sworn, deposes and 


l. That I represent the plaintiff, Ernest Coralluzzo, 


in this matter and I submit this affidavit in opposition to the 


Attorney General's motion to this court to reconsider the decision 


which it rendered in this case on August 6, 1976. 


2. The Attorney General contands that the recent Second 


e 


Circuit case of United States ex rel. Carson v. Taylor should not 


' 


’ |} control the above referenced case because the Carson case, supra., 


dealt with a parole revocation hearing and the court in the 


Coralluzzo case has to make determination with respect to a hearing 


to determine whether or not parole should be granted. 


3. In Carson, however, the court was specific in noting 


that a parole revocation hearing 


is carried out in two stages - (1) the determination of 
whether there has been a violation and, if so, (2) the 
decision as to whether parole should be revoked - the 
second, or dispositional, step, like the first, ‘depends 
on facts,' requiring an accurate assessment of the 
parolee's past conduct and of the likelihood ‘of restor- 
ing him to normal and useful life within the law.’ 
(Citations omitted) In both steps the need to filter 
out distorted summaries of relevant facts is important. 
Accordingly, we conclude that the requirement of 'dis- 
closure to the parolee of evidence against him does not 
turn on the stage of the proceeding in which the infor- 
mation is introduced. (5087-588 Slip Opinion) 


4. In this particular case where the Parole Board must 


make a determination which “depends on facts requiring an accurate 


assessment of the parolee's past conduct and of the likelihood of 


restoring him to normal and useful life within the law” and where 


| 


specific reference to Mr. Coralluzzo the Parole Board said: 
“the case history makes it reasonable 
to conclude that this man's involvement in 


narcotic traffic is deep-rooted and high level. 
Separation from drugs seems improbable for five 


years," 
Mr. Coralluzzo and his attorney shoulc be permitted to see that 


“case history” on which the Board deduced that Mr. Coralluzzo's 


“involvement in narcotic traffic is deep-rooted and high level” 
P g 


and that "(s)eparation from drugs seems improbable for five years." 


5S. All of the Attorney General's arguments are more 
properly addressed to an Appellate Court, including that of the 
stay. 

6. This Court has granted ample time for the defendants 
to hold a new M.P.I. hearing, and if the Attorney General appeals 


this decision he can request that relief in the Second Circuit. 


WHEREFORE, it is respectfully requested that: 
| (1) this Court deny the Motion of the Attorney 
General for reconsideration and a stay, and 


(2) require that the New York State Board of Parole 


turn over to Mr. Coralluzzo and his attorney the “case history” 


which it used to make its determination in the above-referenced 
| 


| 
case. 


° LAE I E 
aia for Plaintiff 


Sworn to before me this 


} 
|23rd day of August, 1976. 


Se te ~~ 


r\ 
t 
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BRONX COUNTY 


‘THE PEOPLE OF THE STATE OF NEW YORK 
~ against - « 
, . Indictment No. 
ERNEST CORALLUZZO, 3247/1973 


Defendant. 


This is a motion by defendant for an order striking. 
certain allegations from the defendant's probation report and 
from his prison record. 

On page four of the probaticn report there is stated: ~ 
"The Police Department have information indicating that the 
defendant has established connections with either the Genovese 
or Gambino Family of organized crime." Defendant claims the ~~~ 
statement is unsubstantiated and would prejudice his future parole 
etates- Defendant contends that his designation as being’a Be “ 


‘ . member of “organized crime” will result in his having to serve 


. 
~ 


i additional time in state prison. » 


- ‘ 
. The-affidavit in opposition from ‘te District Attorney! s 


* office does not respond to the material allegations of defendant's 


motion- : : - . ea * ‘ 


‘ Pek - a 


rhe’ “Z Accordingly, the motion is granted striking the aforesaid 
‘ste tecent from the probation report, effective as of the date of 
the sentence on February 28, 1975. A copy of. this order shall be 
_ served upon the District Atrorney's office and the —e Departme te 
Dated: September /™ , 1975 Ar-K. oxm © ) 
7 | ey ea See 


a Vn 
‘ 
. 
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: 


PHILIP B. ABRAMOWITS, 250. 
Buffalc, New York, for Plaintiff. - 


LOUIS J. LEPKOWITZ, 25Q., Attorney =a 
General of the State of New York 4 
(LAUREN BR. WIXSOH, ESQ., of Counsel) =*§. 
Buffalo, Sew York, for the Defendants. 
Se Regd Fe 1976, ie ones Meortet. De Bev 
Tork state Parole Board to hold another MPI (ninimue per 
nuit att Seaaimanenhiak Sntaean Oe th abana. mracet. 
Coralluzzo. In Footnote 2a of the August 6, 1976 opinicn, 
the court noted that, because of the similarity of the MPT 


bearing vith the parole release sad perole revocation hear a 


conmunce with Daited States ox rel, carson e. Tavlos, sity 
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opinion, Docket No. 76-2006, at 5083-5088 (24 Cir., July 


22, 1976). 
Subsequently, the defendants moved to alter or q 
amend the August 6 decision and order. Defendants urge 5 
that the court's directive in footnote 2a, that the ac- 
tual evidence against the plaintif? be disclosed to him, : 
showld not be applied to parole release and MPI proceed- E 
ings. : 
“Phe court now affirms its decision of August 6, 
1976. Im addition to the cther requirements of that cr 
der, the defendants are directed to disclose to the ‘a 
plaintiff all of the evidence, in unabridged form, which 
ney be ciasidered against hin, abvent & shoving of good : 
che courts are split with respect te whether or 
net due process applies to parole release proceedings. 
Those holding that due process does apply includes pal ted 
| States ex rel. Jehnson v. Chatraen, 500 7.28 925 2a cor gee a 
<p 1974}; Cardaropolt v. Norton, 523 7.28 996 @a cir. ‘197817 Safi 


zs * 


Eaywes_v, Recan, ‘$25 ¥.24 540 (Qa cir. 1973}; Bradford v. 


Msinetain, S19 F.2d 728 (4th Cir. (1974), vacated as LBeots 


con 
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423 es. 147 (1975); United States ex rel. Richerson v- 

Wolff, 525 ¥.2a 797 (7th Cir. 1975); Childs v. United 

States Board of Parols, S11 F.2d 1270 (D.C. Cir. 1974). 
the contrary view is expressed in Brown v. 


Lundgren, 528 F.2d 1050 (Sth Cir. 1976), and Scott v. 


" Kentucky Board of Parole (6th Cir.,unreported), cert. 


granted, 44 U.S.L.W. 3353 (Dec. 15, 1975). 


The court's decision of August 6, 1976 makes 


it elear that an inmate facing an MPI deteraination does 


“hawe sufficient interest at stake so as to require that 


winimal due process safeguards apply to the MPI proceed- 
iage The question now before the court is whether manda~ 
"pony tnayection of the file by the plaintit? would 60 
epeeciably euhance the protection sccarded the innate 
ox add to the fairness of the MPI proceeding as to be re- 


- went fee merece cp Besmmy ssume, st 24 
een “tae courts are nlso divided with resyect to othe 


en aces tat eae weeny 


| quired to allow an imate to inspect his prison and parole 
- $tle prior to a parcle release proceeding. z. 


-_- - . - * ~~" . atom: r* 


4 


At least three federal courts have held isat 
inspection is constitutionally mandated: Franklin v. : 
Shields, 399 F.Supp. 309, 316-17 (w.D.Va. 1975), accord, 

Williams v. Virginia Probation & Parole Board, 401 F.Supp. 
, 1372 (W.D.Va. 1975)1 Cooley v. Sigler, 381 F.Supp. 441, 
443 (D.uinn. 1974)7 Childs v. United States Board of Pa— 
Fole, 371 F.Supp. 1246 (D.D.C. 1973), aff’ in part, 

S11 P.2a 1270 (D.C.cir. 1974). 

Three cther courts have held that, while inspec- 
tion may be a beneficial addition to the hearing procedure, _ 
a% tis nat mandated by ths fourteenth amendment: LaBonte v. 
Gates, 406 ¥.Supp. 1227, 1232 (D.Comn. 1976)s Fisher v. 
Dnited states, 382 F.Supp. 241 (D.Conn. 1974); Wiley v 
United States Board of Parole, 380 F.Supp. 1194 (M.D.Pa. 
aot 1974) 5 parradale v _ United states Board of faroles & Par- | 


dons, 362 F.Supp. 338 (4... Pa. 1973). 


j Im Pisher v. United States, supra, the court 
found tant dleciowure to the imate of the coutents of Me 


he mck eiecoeer So nt ragized of courts ot mntnciog 


x” 


382 ¥.supp- at 243. 


5 


The Second Circuit, however, has recognized 
that the MPI hearing is an integral part of the parole 
Felease process rather than = part of the judicial sen~ 
tencing procedure. Walker v, Oswald, 449 F.24 481, 494 
(24 Cir. 1971). ° See also, People ex rel. Johnson v.- 
Montanye, 42 App.Div.2d 1041, 348 B.¥.8.24 617 (4th Dept. 
1973). 

The District of Columbia Circuit has also dis- 
tinguished parole censbunihten Sutin cementing: 

Parole consideration comes at a dif- 

ferent stage cf the over-all systen, 


and is by a Soard possessing broad but 
legislatively undefined discretion ex~- 


cept to grant cr deny parole. For the 
Board to exercise its discretion fairly 


ds ¥ ted States Board of Parole 
Sli ¥.2d 1270, 1284 (D.C.Cir. 1974). 


decision be appropeinte ant fair must be Dalamcod nyainet 


the governmental interest in the orderly administration of 


the prison system. As the Second Circuit has recognized: 


Y | 


- varies > with the impor- 
tuna Of the private /ncerest affected 
and the need for on@ usefulness of the 

— jm the given cir- 


66 (2@ Cir. 1975}. 
cardaropoll v. Rorton, supra, at 996. 


The imate’s private interest is great since 
the parole board’s MPI decision determines the pm at 
which the inmate will first become eligible for release 

The particular caniaiad which t 2 court now 
pandates --- inspection by the inmate of his file — is 
eopectalty ayproyeiate in onses such us this where inns 

oh ox allugations of the inmate's. involvenent with ! 
epee inn are nee 
considerrble documentation exists that iaeient 


ty oy " Guemropalt, apes, wt 9977 pmaielio va. 
pee ot ee a3 (D-comm. 1973)1 Peanktin we 


“Shields, supras Labonte v- Gates, supra 
7 sin dincleadeale oes: aieewsoiminte meee denne 


the burden to the Government of disclosing such informa~ - 


tion would be minimal- Any possible “adverse consequen~ 


ces” = could be avoided by the Goverment’ showing good 
cause for keeping the informatica secret. ; 
The requirement that actual evidence be dis- 
closed to an inmate at the MPI proceeding is a logical 
and natural extension of the rationale eupperting. parete 
cases tacided in this circuit since Morrissey ¥ Brewer, 
“408 U.8. 472 (1972). ts coco 
the parclee of the evidence against him was among the 
minimum due process requirements applicable at ® parole 
revocation hearing. Morrissey, supra, at 499. United = 
7 pee need Chairman, supra, mz, 
pagan, gupra, recognized that prospective parolees also , 
have certain due process rights. 
‘the second Circuit's recent decision in United 


| (22 Gentes ex rel. carson v. Tavlor, rare, extents the appli- 
Gatien of yorrissey to require that the paroles have acces. 
po tae acta? documents weed against hi at a parole revo- 


= canine aspeses ‘aE a oo ee the court reasoned 


~~ 


che ake ene: te end ee eo onl “exposing a parolee 
to a substantial risk of recomiteent upon the basis of 
ecroneous inpressions or conclusions grounded on inna 
endo or exaggeration, as distinguished from * verified 


Quarta, . « 20” Carson, supra, at 5084. ‘The court con- 


eluded that because of the risks of distortion or subtle 


changes of meaning, a “summary of documents containing 
incriminating information that may be disputed by the 
parolee does not constitute an adequats substitute for 
the document: itself « « «-* Carson, supra, at 5085. 

| = Shepard v.- united States Board of Parole, 
slip opinion, Docket so. 76-2021, Sept. 7, 1976, the 
Second Circuit decided that a parole violation detainer 
should not heve been alloved to stand "in the absence of 
“maate elenents of rodinentary due process"2 


We think it necessary that at scas 
point before the Commission decides not 


Ze Zaylor, y.24_ d,s Slip 
ep. 5075, 5084-85 (24 Cir., July 22, 1976). 
yoxrecver, the Commission must effect this 


‘=m, at 996 [euphasis added] . | Sik: ce oe 


-e 


disclosure secon encugh to allow the 
parolee a meaningful opportunity to 
contest, mitigate cr explain the evi- 
dence revealed. “The essence of due 
_ process is the requirement that ‘a 
person in jeopardy of serious icss 
[be given] notice of the case against 
him and oppertunity to meet it.** 
- Shepard, supra, at 5425. 


Im a eomevhat different sicidienilie itibeiaiietine 
PR ae MERE EN RE AEN NEE LINE 
notice when Special Offender classification is contex- 
Plated by prison officials. The notice must specify the 
reasons for the proposed designation and provide a brief 
Gcccription ef the evidence to be relied ons "mn séét- 
tion, the inuate is to be fully informed [at the time of 


Diep peeneens. qqyenenen deter & Sisintywented Aesision- 
ment of She evidence squint hin © 0 oe” Cargaropolt, 


7 


‘only in Billi tert v. United States Board of 
Parole, slip cpinion, Docket Ho. 75-6120 | Sageet: 30, 1976). 


hee & Second Cireait panel reached = contrary conclusion. 

* qaetog mavees va Besan, Supem, na support. the court fount 
"teat a prospective parolee “has no such constitutions! = 
“gight to the information in the Parole Board’s file, 
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inelnding but not Limited to the presentence report and 
the examiner panel's report.” Billiteri, supra, at 5296. 
ct., geuele and Recegundention Act, P.L, 94-233, 
U.$.C.C.A.B. (1976) at 567 [18 U.S.c. $4208) & (c)]- 
This court reads Haywes to direct only that disc!: eaxe 
of the Board's release criteria Seige Ree A ETE NOt 
process, so long as the Board provides the inmate with 
beth the grounds for the decision to deny parole and “the 
easential facts from which the Board‘s inferences have 
been drawn.° Haymes, supra, at 544. Haymes thus speaks 
to the reasons requirement rather than to the notice and 
disclosure-of-adverse-evidence requirements of Morrissey, 
and presents no bar to the decision the court reaches in 
thks ease “tage ba 
“Ae the Supreme court reiterated in WoLEe v_ 

memes’, 6b 8: $39, 558 erens:*oe-teanaes Oh fun: 
process is protection of the individual against arbitrary 
gsi reaech seep pn seeanaers: yn the Seca ® Mee 


we tic evitaaen epinot ns anf ailows hin e wenaingfel 
crpertmity to weet this evidence. Incorporation of such 


xe 
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@ disclosure requirement into the MPI proceedings is a 


ential ncten: Qiabendh tp anette Mek: te denne be een 
tected *from arbitrary and capricious decisions or ac- 
tions grounded upon impermissible considerations.” Haymes 
Me Regan, supra, at S44) United States ex rel. Johnson v. 
Chairsan, supra, at 929; Childs v. United States Board of 
etn, supra, at nn 

Defendants are directed to serve on the plain- 
tiff and to file with the court within fifteen (15) days 
of this order an affidavit showing reasonable cause why 
any cf the hie in plaintizf's parole file should not be 
@isclosed to him. 

The time for holding the MPI hearing, as origi- 
nally set by this court's order of August 6, 1976, is 
"hereby extended. this hearing is to tske place within 
sixty (60) days of the date of this order. 


So ordered. 


/ 


Im another context, the Second Circuit has 
noted the significance of one’s being deprived 
even of eligibility for certain benefits: 


@esignation [often related to alleged 
eoentacts with organized crime] are 
found, most significantly, in the to—- 
tal or partial loss of eligibility for 
subetantial benefits normally afforded 
every imate. Preciusion from access 


: v. Horton, supra, at 995, 
~ well [emphasis added]. 


| 
gee the order of Justice Klein, Supreme Court, 
Bronx County, dated September 12, 1975 (Indictment 
Bo. 3247/1973}, directing that the following state— 
-gment be stricken from the probation report: “The 
Police Department have [sic} information indicating 
that the defendant has established connections with 
‘either the Genovese or Gambino Pamily of organized 
crime." Justice Klein granted Coralluzzo's motion 
_to atrike the abowe because the District Attorney's 


ate - . -. td . . 
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State. See California Penal Code, §$1168, 3020 
and 5077. The California Supreme Court has recog- 
nized the need for disclosure to the inmate of in- 
formation available to parole officials: 


{6} From the inmate’s point of view 


is in the Authority’s possession he 
cannot intelligently decide what sub- 
jects to discuss at his predisposition 
interview. (See § 5077.) Especially 
with respect to statements containing 
information which may be inaccurate and 
was not presented at trial-—-either be- 
cause the information was not suffi- 
ciently trustworthy, was not legally 
admissible or had not been chtained at 
that time—the inmate may have no knowl- 
edge of even the fact of the lodging of 
false or inaccurate charges.. In such @ 
situation a refusal to apprise him of 
the source and nature of the information 
‘would effectively deny all reasonable 


without at least an opportunity to chal- 
lenge thes. 

In_Re Prewitt, 503 P.2d 1326, 1331 (cal. 
Sap.Ct. 1972). 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


——_—_—_ ———————$_——————— LE 


ERNEST CORALLUZZO, Plaintif£ NOTICE OF 
MOTION FOR 

v. STAY PEND- 
ING APPEAL 


NEW YORK STATE PAROLE BOARD and 

MEMBERS OF THE NEW YORK STATE 

PAROLE BOARD, Individually and in CIV-76-81 
their official capacity, Defendants. 


a 


PLEASE TAKE NOTICE that the undersigned will bring 

the above motion on for hearing before this Court at 

Part I, United States Court House, 68 Court Street, in 

the City of Buffalo, New York, on Tuesday, October 26, 1976 

at 10:00 o'clock in the forenoon of that day or as soon 

thereafter as counsel can be heard. 

Dated: Buffalo, New York 

October 15, 1976 

LOUIS J. LEFKOWITZ 
Attorney General of the 


State of New York 
Attorney for Defendants 


By: 


LAUREN R. WIXSON 

Assistant Attorney General 
65 Court Street 

Buffalo, New York 14202 


TO: 

PHILIP 8. ABRAMOWITZ, ESQ. 
Attorney for Plaintiff 

§56 Franklin Street 
Buffalo, New York 14202 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


—_—————— 


ERNEST CORALLUZZO, Plaintiff MOTION FOR STAY 


PENDING APPEAL 
v. 


NEW YORK STATE PAROLE BOARD and CIV-76-81 
MEMBERS OF THE NEW YORK STATE 

PAROLE BOARD, Individually and in 

their official capacity, Defendants. 


oO 


The defendant, New York State Board of Parole, by its 


attorney, LOUIS J. KEFKOWITZ, Attorney General of the State 


of New York, Lauren R. Wixson, Assistant Attorney General, 
of counsel, moves the Court for an Order Staying the effect 
of the Order entered October 6, 1976 pending appeal of that 
Order to the United States Court of Appeals for the Second 
Circuit and until the determina=ion thereof and respect- 
fully shows to this Court as follows: 

1. Defendant, by its attorney, filed a Notice of Appeal 
to the Second Circuit Court of Appeals in the office of the 
Clerk of the United States District Court, Western District 
of New York on October 14, 1976. 

2. Said appeal is from a Decision and Order entered 
October 6, 1976 which ordered ‘the defendant to hold a new 
MPI hearing for plaintiff within 60 days of the date of 
said Order and to disclose to plaintiff all the evidence, 
in unabridged form, which may be considered against him 
at such MPI proceeding, absent gcod cause for keeping the 
information secret. 

3. Defendant's appeal, particularly from that portion 


of the Order requiring disclosure, presents novel questions 


‘ 
’ 


of law of fundamental importance. Among these questions is 


‘ 


the adversary or non-adversary nature of the MPI proceeding 


ake 


itself; the distinction between the parole revocation and 


| parole release process; the extent of the application of the 


‘ 
‘ 


“s 
% 
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j due process clause in parole release and MPI proceedings; 


the burden of disclosure on the Boa:u of Parole and the Cor- 


rections Department; the effects on the rehabilitative process 


eR = RE SS 


of the disclosure of such reports (see New York Correction 
Law §211, §214 subd. 4) dealing with the inmate's mental 

and psycholegical condition and other reports of various 
officials, correction counsellors and parole officers which 
state only a non-factual opinion of the inmate's past and his 
future chances of successful adjustment to society; and 
possible alternatives, short of disclosure, of resolving 
possible factual discrepancies in the inmate's record. 

4. Defendant's appeal, is meritorious and has a good 
chance of success especially as to that part of the Order 
mandating disclosure (see Billiteri v. United State Board 
of Parole, slip opinion, Docket No. 75-6120, August 30, 

1976; Haymes v. Regan, 525 F. 24 $40; U.S. ex rel. Johnson 
v. Chairman, 500 F. 24 925). 

S.- Unless, pending defendant's appeal the Second 
Circuit, said Order is Stayed; irreparable damage will result 
in that defendant will be required to hold a new MPI hearing 
and to disclose said documents to the plaintiff, thus render- 
ing the appeal largely academic. 

WHEREFORE, defendant prays that this Court grant a stay 
of its Order entered October 6, 1976, pending appeal to the 
Second Circuit Court of Appeals and for such other and further 


relief as to the Court may seem j4St and proper. 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 


Attorney for Defendants 
BY: 


TAUREN R. WIXSON phe 
Assistant Attorney General 
65 Court Street 

Buffalo, New York 14202 
Telephone: 842-5833 
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STATE OF NEW YORK 


) 
: S$S.: 
COUNTY OF NEW YORK ) 
Audrey Gordon , being duly sworn, deposes and 
says that she is employed in the office of the Attorney 


General of the State of New York, attorney for Defendants- 


Appellants 
herein. On the 30th day of November 19% ,she served 


, 


the annexed upon the following named person 


MR. PHILIP B. ABRAMOWITZ, ESO. 
556 Franklin Street 
Buffalo, New York 14202 


Attorney in the within entitled action by depositing 
a true and correct copy thereof, properly enclosed in a post- 
paid wrapper, in a post-office box regularly maintained by the 
Government of' the United States at Two World Trade Center, 

New York, New York 10047, directed to said Attorney at the 
address within the State designated by him for that 


purpose. 


~- Uru 
Sworn to before me this ( 
30th day of November 
, Mec 


y; Assistant Attorney Gener 
of the State of New Yor 


